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Disclaimer
The following slides contain general principles of law that cannot be 
applied to every case. Some issues covered are subject to developing 
case law and legislation that cannot be forecast or predicted with 
certainty, including conflicting rulings by different districts and 
jurisdictions.  In the event that you encounter issues covered in this 
presentation, you should review the appropriate response with counsel 
experienced in this area of law in your jurisdiction and should update 
the status of any cases or concepts mentioned to determine its 
applicability.  The law is constantly changing. Entire presentations 
could be given on any number of subjects addressed in this 
presentation. The intention of the presenter is to give an overview of 
the issues covered and to highlight trends that are emerging in different 
courts across the country, it is not to provide advice applicable to any 
particular case. No permission for the general public to use this 
presentation is granted by SLG.



Presentation Overview

1. Discussion of Market and Bankruptcy Trends;

2. Review of real life hypotheticals to see how various fact patterns have 
been interpreted by courts;

3. Creative solutions for Credit Unions based upon trending cases 
throughout the country;

4. Analyze 2017/2018 Bankruptcy Rule Changes and effect on Credit 
Unions so far.

Market Trends
Market Trends 2017/2018

 Unemployment – 3.9%, 201,000 jobs added in August 2018 (compare with 3.8% 
rate in May 2018, lowest rate since April 2000) 

 Interest Rates – Current Fed Funds Rate of 2%, 4.54% average 30 year fixed rate 
(9/5/18, FMHLC).

 Foreclosures – Have dropped to lowest level in 12 years, 4.2% of mortgages were 
in some stage of delinquency (CoreLogic Report, August 2018)

But….

 Consumers Getting Back in Debt – U.S. Credit Card Debt Surpasses Record Set 
at Brink of Crisis – 1.02 trillion (Bloomberg.com, August 2017)

 Homes Still Underwater? - Almost 4.5 million households (9.1 percent) owed more 
than their homes are worth in the fourth quarter of 2017, according to data firm 
Zillow, with an estimated 713,000 owing at least twice as much as their property’s 
value. 



Bankruptcy Statistics/Trends

Bankruptcy Filings Declining?

Foreclosures have fallen to lowest level in 12 years…

 Bankruptcies declined 10% in 2015

 Declined another 7% in 2016

 Declined another 1% for 2017 (ABI, January 2018), but…

 The number of retailers filing chapter 11 is headed toward its highest 
number since 2009 (the Great Recession)

 August 2018 total BK filings increased 10% from July 2018 
(consumer filings up 11%, commercial filings down 12%)

Poll Question

Are bankruptcies likely to increase in 2019?

Yes 

No



The Automatic Stay

Automatic Stay:  Generally stops you from taking any 
action to create, perfect or enforce lien or collect on debts 
arising before the commencement of the case (11 U.S.C. 
§ 362, et seq.)

Prevents wage garnishments, collection calls, foreclosures, 
evictions, state court actions, etc.

Scenario #1
The Repeat Filer

 Scheer Federal Credit Union (“SFCU”) has a $100,000 Note, secured 
by a Second Trust Deed in California.  A husband (H) and wife (W) are 
the borrowers and live on the Property.

 Foreclosure sale has been set by SFCU;

 Bankruptcy filed by H&W in January 2018, case dismissed February 
2018;

 Before SFCU goes to sale, H&W file again in March 2018 and do not 
move to extend or impose the Stay;

 Is there an “automatic” stay in the new case?



Automatic Stay
Comfort Orders

 11 U.S.C. § 362(c)(3), (c)(4) and (j), allow for the issuance of a 
“comfort” order confirming no stay is in effect
2nd filing after a dismissal within a year:

 Stay expires after 30 days, but check your jurisdiction (minority v. 
majority rule)

3rd filing after two dismissals within a year:

 No Stay goes into effect

Extension or imposition of stay within 30 days (good faith/changed 
circumstances)

Automatic Stay
Comfort Orders

Minority v. Majority Rule (In re Reswick, 446 B.R. 362(9th Cir. BAP 
2011) v. In re Rinard, 451 B.R. 12 (Bankr. C.D. Cal. 2011))

 Recently, a 2nd Circuit judge changed her position to follow the 
minority providing: 
 “The Minority Approach is consistent with congressional intent behind the 

Controlling Statute since its interpretation of the statute meaningfully 
penalizes a debtor who files multiple bankruptcy cases within a year and 
fails to show a good faith basis for doing so.” (In re Goodrich, No. 17-
10500, 2018 WL 3570125, at *11 (Bankr. D. Vt. July 20, 2018))



Scenario #2
The Repeat Filer (part 2)

Same scenario…

Now, the March 2018 Bankruptcy is dismissed in April 2018;

Before SFCU can proceed with its sale, a Chapter 13 bankruptcy 
is then filed by H only in May 2018;

This is the 3rd filing within a year and the Debtor does not move to 
impose the stay;

 Is there a stay in this latest (3rd) case?

Automatic Stay
Co-Debtor Stay

 In re Whitlock-Young, 571 B.R. 795 (Bankr. N.D. Ill. 2017)

Ruling: While repeat Chapter 13 debtor who had two earlier 
cases dismissed less than one year prior to the filing of her 
current case did not receive protection of the general bankruptcy 
stay automatically, she did receive protection of co-debtor stay. 11 
U.S.C.A. §§ 362(c)(4), 1301(a).



Automatic Stay
Co-Debtor Stay

Applies to:

1.Chapter 13 (or 12*);

2.“consumer” debt;

3.the consumer debt must be of the debtor, and; 

4.the action to collect must be against an individual 
that is liable on such debt with the debtor.

Scenario #3
The “Hijacking”

SFCU’s Borrowers have now filed three (3) bankruptcies total 
which were all dismissed;

They transfer a fractional interest (5%) in their property to a 
Debtor who is already in bankruptcy, the day of scheduled sale;

That transferee does not list the property in the bankruptcy (the 
may not even know about it);

 Is there a Stay in this transferee/debtor’s case, who is not SFCU’s 
borrower?



Automatic Stay
“In Rem” Orders

What is required under this section to obtain this relief (11 U.S.C. §
362(d)(4))?

1.Claim secured by real property 

2.Filing of the petition was part of a scheme to delay, hinder or
defraud creditors that involved either:

3.Transfer of all or part ownership of, or other interest in, the property 
without consent of the creditor or court approval or;

4.Multiple filings relating to the property.
 RESULT? Order binding on property for 2 years if properly recorded

Automatic Stay
“In Rem” Orders

In re Vazquez, 580 B.R. 526 (Bankr. C.D. Cal. 2017)

 Issue: Whether “in rem” relief can be granted under § 362(d)(4) 
when the debtor was not involved in the “scheme”.

Ruling: The execution of a back-dated fractional grant deed by a 
borrower’s agent to a random debtor in bankruptcy in order to 
thwart a pending foreclosure, provides grounds for "in rem" relief 
even if the debtor is unaware of the scheme.



Repeat Filings
Criminal Penalties?

 U.S. Attorney is prosecuting (some of) these cases.  It is not only grounds for 
immediate relief, there are criminal penalties.  

 United States v. Williams, 892 F.3d 242 (7th Cir. 2018), 7th Circuit upheld 47 
month prison sentence for serial bankruptcy filer (5 times) who also had 
transferred property to friend to file bankruptcy to avoid foreclosure

 November 2016, Long Beach, CA man sentenced to 4 years in federal prison 
and $10,000 fine for bankruptcy fraud (investigated by FBI and FHFA-OIG)

Scenario #4  
The “Bad Faith” Borrower

SFCU finally holds its sale, but after the foreclosure it is 
discovered that one of its borrowers (W only) filed another BK an 
hour before sale;

This is the 4th total filing by the borrowers and there has also been 
an unauthorized transfer;

However, SFCU never obtained an “in rem” order;

The W filed a “skeletal” petition;

 Is SFCU’s sale void?



Automatic Stay
Violation/Annulment

 Nat'l Envtl. Waste Corp. v. City of Riverside (In re Nat'l Envtl. Waste 
Corp.), 129 F.3d 1052, 1055 (9th Cir. 1997)), court looks at overall 
“good faith” and other equitable factors (12 factors)

 In re Ramirez, No. BAPEC161015KUMAJU, 2016 WL 7189831 (B.A.P. 
9th Cir. Dec. 2, 2016), similar facts as example, where case remanded 
for further review of findings as to reasons for annulment

The Automatic Stay
Punitive Damages

Warning: Possible Punitive Damages for Willful 
Violations!

11 U.S.C. section 362(k) provides for actual, including 
costs and attorneys’ fees and in appropriate 
circumstances, punitive damages



The Automatic Stay
Punitive Damages

Sundquist v. Bank of America, N.A. (Bankr. E.D. Cal. 2017) 566 
B.R. 563, vacated in part sub nom. In re Sundquist (Bankr. E.D. 
Cal., Jan. 18, 2018, No. 10-35624) 2018 WL 494630 

 $45 Million Dollars in Sanctions Awarded Against Lender/Servicer 
for Flagrant Disregard of Automatic Stay and Bad Faith in Loan 
Modification Negotiations.

Automatic Stay
Attorneys’ Fees

In re Horne, 876 F.3d 1076 (11th Cir. 2017)

 Issue: Are attorneys fees incurred in defending appeal of award for 
damages recoverable as they relate to the stay violation?

 Ruling: A debtor is entitled to recovery of attorneys’ fees incurred in 
upholding a judgment for violation of the automatic stay as damages 
stemming from initial violation  (followed the 9th Circuit’s decision in In 
re Schwartz-Tallard, 803 F.3d 1095 (9th Cir. 2015) (en banc)



The Automatic Stay
Emotional Distress Damages

Zokaites v. Lansaw (In re Lansaw), 853 F.3d 657 (3d Cir. April 10, 
2017).

 Issue: Whether “actual damages” include emotional distress?

Ruling: Noting a split of authority, the 3rd Circuit held that when a 
creditor willfully violates the automatic stay, an individual debtor 
may recover both emotional distress damages and punitive 
damages. 

Scenario #5 
The “Informal” POC

Despite the “bad faith”, SFCU decides to rescind its sale and 
participate in the new Bankruptcy;

SFCU is owed approximately $30,000 of pre-petition arrears;

The Borrower’s latest Chapter 13 lists SFCU’s claim in the 
bankruptcy for the correct amount;  

SFCU is okay with this and does not file a POC;

 Is SFCU’s claim valid in the Bankruptcy since a POC was not 
filed?



Proof of Claim
“Informal” POC

Do we have an “informal” POC?

Requires (generally):

1. a writing, 

2. before the POC bar date, 

3. made by the creditor, and 

4. brought to the attention of the court. 

5. States the nature and amount of the claim

Proof of Claim
Case Law

 In re Barker, 839 F.3d 1189 (9th Cir. 2016)

Holding: If a creditor wishes to participate in the distribution of a 
debtor’s assets under a chapter 13 plan, it must timely file a POC.

But see, In re Houston Bluebonnet, L.L.C., 586 B.R. 837 (S.D. 
Tex. 2018), where informal POC allowed based upon equitable 
reasons and due to state court claims that were removed by Debtor 
to Bankruptcy court.



Changes to FRBP
Proof of Claim

Changes to Federal Rules of Bankruptcy Procedure effective 
12/1/17

Filing Secured Claims: A secured creditor is now required to file 
a proof of claim to have an allowed secured claim. (FRBP 
3002(a)).

What is the practical effect on CUs?
FRBP 3004

Changes to FRBP
Proof of Claim (cont.)

 Earlier Deadline for Filing a POC in Chapter 7, 12, and 13: The 
time to file a claim in a voluntary Chapter 12, or Chapter 13 case is not 
later than 70 days after entry of the order for relief (or the date of the 
order of conversion to a Chapter 12 or Chapter 13 case). In an 
involuntary Chapter 7 case, the proof of claim deadline is not later 
than 90 days after the entry of the order for relief (FRBP 3002(c)).

 What is the practical effect on CUs?

 Effectively cuts time in half;

 Form 410A (mortgage attachment).

 Get it to your BK Dept./Attorney asap!



Changes to FRBP
Proof of Claim (cont.)

Exceptions:

Documents Incomplete - Can file the documents evidencing the claim 
and the perfection of the secured interest (i.e., Note, Deed of Trust, and 
Assignments) within 120 days of BK filing as supplement to Claim. (FRBP 
3002(c)(7)(B)). 

Notice deficiencies - per Rule 3002(c)(6), the court, on motion filed 
before or after the deadline expires, may extend the time for filing a proof 
of claim for not more than 60 days for specific notification deficiencies 
only;

Chapter 11 cases

Changes to FRBP
Proof of Claim (cont.)

 Service of Claim Objections: Rule 3007 has been revised to clarify that 
Rule 7004’s specific service requirements do not apply to most claim 
objections. Instead, service of the claim objection by first-class mail on the 
person most recently designated to receive notices on the original or 
amended proof of claim will suffice (exception for depository institution); also 
no hearing required.

 What is the practical effect on CUs?
 Determine who should be listed for notification purposes;

 Send to attorney immediately?

 Separate department to handle POCs?

 possible removal of lien?



Proof of Claim
(Post-Petition, BK Rule 3002.1)

 Notice of Payment Change – Must provide at least 21 days before change
 Penalty? – possible failure to demand fees, punitive damages (see Wells Fargo settlement), attorneys’ 

fees, preclusion from asserting in subsequent or related action

 Notice of Post-Petition Fees – Must file within 180 days of incurring fees
 Penalty? – possible failure to demand fees, damages for wrongful foreclosure, attorneys’ fees, preclusion 

from asserting in subsequent or related action

 Notice of Final Cure – Must respond within 21 days of notice by trustee
 Penalty? – possible failure to demand fees, sanctions for 

debtor/trustee having to bring motion, attorneys’ fees, 

preclusion from asserting in subsequent or related action

Proof of Claim
Violations

 2015 - $81.6 million Bankruptcy settlement between Wells Fargo Bank 
and the United States Trustee Program (USTP) in remediation for its 
repeated failure to provide homeowners with the opportunity to 
challenge the accuracy of payment increases in bankruptcy

 2017 - U.S. Bank Fined $15 Million by OCC for Bankruptcy Filing 
Violations relating to POCs, Payment Change Notices, and Post-
Petition Fees.



Changes to FRBP
Model Chapter 13 Plan

New Model Plan – Each district can determine whether to use the 
“Official Form” or a “Local Form” that complies with FRBP 3015.1.  
All “nonstandard” provisions must be disclosed and are only 
effective if properly identified.  

What is the practical effect for Credit Unions?
 Same “look and feel”

 more detail and disclosure may be a good thing 

Changes to FRBP
Model Chapter 13 Plan

 Timeline to Object to Plan –
 Objections to the Plan due 7 days prior to confirmation hearing (can be changed by local rule) 

(FRBP 3015(f).  

 Creditors receive 21 days’ notice by mail of time to file objections;

 If no objections filed, the court may determine that Plan proposed in good faith and in compliance 
with applicable law without receiving evidence.

 What is the practical effect for Credit Unions? 
 less leniency for untimely objections 

 But see, United Student Aid Funds, Inc. v. Espinosa, 559 U.S. 260, 130 S. Ct. 1367, 176 L. Ed. 2d 
158 (2010), regarding court’s requirement for review that Plan contain legal provisions.



Scenario # 6
The Negative Credit Question

 SFCU’s Borrowers are still in an active bankruptcy (husband has now 
been added).  

 Plan provides for ongoing payments of SFCU’s claim w/ repayment of 
$30,000 of arrears over 5 years;

 This effectively brings the account “current” for purposes of the 
Bankruptcy;

 However, SFCU continues to report as delinquent to the CRAs 
because the account is not actually current;

 Is SFCU violating the Stay or the FCRA by doing this?

Automatic Stay 
Credit Reporting

In re Keller, 568 B.R. 118 (B.A.P. 9th Cir. 2017)

Holding: post-petition credit reporting of overdue or delinquent 
payments, without more, does not violate the automatic stay as a 
matter of law

Note: It did leave open the possibility for an FCRA claim, but for 
purpose of BK, it is not a violation, at least according to the 9th Circuit 
BAP.

 But is it a violation of FCRA?
– Review your district, split of authority in 9th Circuit (see for example, Biggs v. 

Experian Info. Sols., Inc., 209 F. Supp. 3d 1142 (N.D. Cal. 2016) and Aulbach v. 
Experian Info. Sols., Inc., 251 F. Supp. 3d 1281 (N.D. Cal. 2017)



Communications in Bankruptcy
Background 

BK Rule 3002.1 Requires certain BK Disclosures for Principal 
Residence Loans, including Notice of Payment Changes (Dec. 
2011) 

Under pressure from industry groups the CFPB amended 12 CFR 
1026.41(e) 5 to provide that payment statements did not have to 
be sent to borrowers in bankruptcy (Jan. 2014)

Communications in Bankruptcy
New CFPB Rules

Now amendments to CFPB rules in effect as of April 19, 2018 require
statements in most BK scenarios with proper disclaimers/omissions.  CFPB has 
provided “sample forms” (see 12 C.F.R. § 1026.41), but will need to be 
reviewed and updated with counsel as necessary.

 Notable Exceptions:
 Where property “surrendered”, Debtor does not provide for ongoing payments, and/or 

seeks to avoid the lien;

 Debtor “opts out”

 “Small” servicers

 Open End LOC and HELOC?



Statements in Bankruptcy  Summary

➢Give Them (even if Discharge) when:
➢Reaffirmation.

➢Request by borrower or counsel to provide.

➢When payments made after bankruptcy filing.

➢When as applicable, pre and post payments are to continue under the plan.

➢Don’t Give Them when:
➢When request to discontinue (Opt-Out).

➢Statement of surrender per 11 USC § 521, & no payments.

➢Plan provides for surrender. Lien avoidance, relief from stay.

➢Court Order provides no payment.

[§1026.41(e)(5)] –Exempt from next billing cycle

Periodic Statements
Sample Forms

Appendix H-30 of Rule provides 2 sample forms for 
Bankruptcy (see 12 C.F.R. § 1026.41)

Not a “one size fits all”, must adapt to particular situation (i.e., 
successor language, Plan terms, etc.)

NOTE: No “safe harbor” provided



Communications in Bankruptcy
Early Intervention Required

12 CFR §1024.39 Requires initial attempts at:
1.live contact (within 36 days of delinquency), to generally discuss 
delinquency and to inform re availability of loss mitigation options, if 
there are any, and 

2.written contact (within 45 days of delinquency) when delinquent, 
but not more than once during every 180 delinquency period. 

Is this required in bankruptcy?



Scenario #7
The “Surrender”

 The Borrowers now decide to convert their case to Chapter 7 and 
“surrender” their property (i.e., in their Statement of Intentions);

 SFCU would prefer a modification because there is little equity now, 
and also needs to provide all statutory foreclosure notifications;

 SFCU continues to send letters regarding options for foreclosure 
avoidance even after the discharge;

 The letters contain a bankruptcy “disclaimer”;

 Is SFCU violating the discharge injunction? 

Discharge Injunction

Discharge: Inunction against commencement or continuation of 
an action to collect or recover personal liability and/or obligations 
on the debt; however, does not affect a lender’s ability to exercise 
rights against collateral if not paid (See 11U.S.C. § 524, et seq.)

Penalties for Violation – Party may be held in “contempt” for a 
knowing violation and BK court has authority to issue “necessary 
and appropriate” orders. 11 U.S.C. § 105(a); § 524(a)



Communications
Post-Discharge

 Post-Bankruptcy Discharge Communications:  11 USC §524(j) was 
enacted to allow lenders limited communications in situations where:

1. the loan is secured by the debtor’s principal residence,

2. the communication is in the ordinary course of business and

3. the communication is seeking payments where there is a valid security 
interest and the payments are made to avoid the creditors seeking the 
security. 

• NOTE: Courts will look to sophistication of debtor (coercion and harassment 
v. informational)

Communications
Discharge Violation

In re Marino (B.A.P. 9th Cir. 2017) 577 B.R. 772 (Case on appeal).

 Ruling: Even if bankruptcy boilerplate “disclaimers” are provided, a knowing 
violation of the discharge injunction results in damages.

 Important Facts 
 Property “surrendered” in schedules;

 Sent account statements, notices re insurance, escrow statements, etc.

 Notices contained typical disclaimer: “If you have filed for bankruptcy and your case is 
still active and/or if you received a discharge, please be advised that this notice is for 
information purposes only and is not an attempt to collect a pre-petition or discharged 
debt.”

 $119K in damages ($1K per letter/call).



Communications
Post-Discharge

NEW CASE ALERT!

But see…

Lorenzen v. Taggart, 888 F.3d 438 (9th Cir. 2018)

Ruling: Subjective unreasonable belief that discharge injunction 
does not cover claim can prevent knowing violation of discharge 
injunction.

 Can this same argument be applied to an “automatic stay” violation? (RESS 
Financial Corp. v. Beaumont 1600, LLC (BAP 9th Cir., Sept. 7, 2018, 
unpublished)

Scenario #8
The Strategic Lien Strip

SFCU’s Borrowers received their discharge in their Chapter 7;

After confirming that there are no foreclosure avoidance options, 
SFCU proceeds with its foreclosure;

However, prior to the sale, the Borrowers file yet another chapter 
13;

 In the Chapter 13 they now seek to “strip” off SFCU’s $100,000 
lien as being wholly unsecured.

This doesn’t seem right…can they do this?



Chapter “20”
Lien Strips

 Look at your jurisdiction!

 Possible Defenses to Chapter 20?

 Question: Can SFCU get paid as an unsecured creditor since it’s claim was 
discharged in the chapter 7?, see, In re Washington, 587 B.R. 349 (Bankr. 
C.D. Cal. 2018)

Practice Pointer: Be careful for any value used in chapter 7 as a junior 
lienholder, it may come back to haunt you later!

Scenario #9
The “Pay Back”

The Borrowers’ latest Chapter 13 bankruptcy is eventually 
dismissed;

However, in order to stop SFCU’s foreclosure, Borrowers file a 
state court action requesting an injunction;

They are alleging violations of RESPA, TILA as well as state 
foreclosure statutes, not disclosed previously in their numerous
bankruptcies;

Can they do this? 



Judicial Estoppel and BK

• A party can be judicially estopped from asserting a cause of action not 
mentioned in the bankruptcy debtor's schedules. Rabidou v. Wachovia 
Corp., No. 5:14-CV-03684-PSG, 2014 WL 7206700 (N.D. Cal. Dec. 18, 
2014); see also Swendsen v. Ocwen Loan Servicing, LLC, 2014 U.S. Dist. 
LEXIS 37780 (E.D. Cal. Mar. 20, 2014) 

But Please Note…

 Jurisdiction, case, and judge specific;

 Some courts add a “twist”, and require that the debtor receive a discharge for 
this doctrine to apply;

 Can be used against you as well!

Scenario #10
The “Last Stand”

 The Borrowers are unsuccessful in their attempt at a state court 
injunction;

 The foreclosure finally occurs and the property reverts to SFCU at the 
sale;

 An eviction is commenced and judgment obtained for possession;

 Before the sheriff can evict, SFCU’s borrower waives a NEW 
bankruptcy petition at the sheriff.

 Does this new filing stop the eviction? 



Unlawful Detainers and BK

It has been held that a debtor has no legal or equitable interest 
remaining in real property after entry of a state court judgment for 
possession. In re Perl, 811 F.3d 1120 (9th Cir.), cert. denied sub 
nom. Perl v. Eden Place, LLC, 137 S. Ct. 39, 196 L. Ed. 2d 27 
(2016)

Note: This related to an eviction after foreclosure in CA, check 
jurisdiction!

What about 11 U.S.C. § 362(b)(22) & (l)?
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